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VEMORANDUM OPI NI ON ON DEBTORS' OBJECTI ON
TO CLAIM OF UNI ON FEDERAL SAVI NGS BANK

The question is whether the cl ai mof this  real property nortgagee
i nsured under the Nati onal Housi ng Act, includes attorney fees incurred when
it commenced but did not conplete a forecl osure sale of the M chi gan
prem ses.

The i ssue arisesinthe foll ow ng context. On January 18, 1990,
Dennis L. and Kathy L. Alden ("Debtors") filed their joint voluntary
petition for relief under Chapter 13 of t he Bankruptcy Code. Their home was
purchased wi th t he proceeds of aloan fromWaterfi el d Fi nanci al Corporation.
They executed a note and nortgage on the standard Housi ng and Urban

Devel oprent ("HUD') forns for useinthe State of M chi gan. By assi gnnent,



Uni on Federal Savi ngs Bank (" Bank") nowstands in Waterfield s shoes with
respect tothat transaction. The Debtors filed a Chapter 13 pl an whi ch was
anmended two ti mes, nost recently on May 3, 1990. This | atest version
provi des that the Bank will retainits lienonthe Debtors' hone and be paid
$567. 00 per nont h, whi ch amount i ncl udes the tax and i nsurance escrow. The
$4, 087. 76 whi ch was i n default when the case was filed would be paidinfull
wi t hout interest?! duringthe course of the plan. The Bank fil ed a proof of
cl ai mwhi ch, anong ot her things, clainedthat $735. 60 addi ti onal was in
default due to forecl osure costs of $235. 60; forecl osure attorney fees of
$400. 00 and Chapter 13 attorney fees of $100.00. The Debtors fil ed an
objectiontothis claimonthe groundthat the Bank i s not entitledto any
attorney fees because t he agreenent of the parties did not provide for
attorney fees. The Bank asserts that the small print at the bottomof the
first page of the nortgage formincorporates all National Housing Act
regul ations, one of which, 24 C.F. R Chap. Il (4-1-89 Ed.) 8203.552, it
submts, obligates the Debtors to pay its attorney fees.

Thi s di spute ari ses under and i s defined by 11 U. S. C. §8506(b)
whi ch st at es:

To the extent that an al | owed secured cl ai mi s secur ed

by property the val ue of which, after any recovery
under subsection (c) of this section, is greater than

As this termof the plan, depriving the nortgagee of interest
on the arrearages violates the rule in In re Colegrove, 771 F.2d 119
(6th Cir. 1985), the plan obviously cannot be confirmed. For this
reason, the Bank's objection to confirmation will be sustained.
Thi s, however, does not resolve the claimobjection at issue here.
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t he amount of such claim there shall be all owed to

t he hol der of such claim interest onsuch claim and

any reasonabl e fees, costs, or charges provi ded for

under the agreenment under which such claim arose.
It isundisputedthat acreditor isentitledtoits attorney fees under this
section only when the creditor satisfies these four conditions: "theclaim
must be an al | owed secured cl aim the creditor nust be oversecured; the fees

nmust be reasonabl e; and t he f ees nust be provided for inthe agreenent.”

| nre Kudl acek, 109 B. R 424, 426 (Bankr. D. Nev. 1989), paraphrasinglnre

Sal azar, 82 B.R 538, 540 (9th Cir. B. A P. 1987). The parties agree that
the Bank's claimis an allowed secured claimand that the Bank is
oversecured. The Debtors di spute the reasonabl eness of the fees, but that
i ssue, as we see it, should logically followthe determ nation of the
remai ni ng el enent --whet her the fees are provided for inthe agreement. This
|atter issue is the dispute at hand.

We have carefully exam ned the note and the nortgage. The
docunent entitled "Mrtgage Note" is on HUD Form 99131 (9-79) and
menori al i zes the Debtors' obligationto pay tothe order of the | ender
$52,834.00 "with interest fromdate at the rate of 10%per annumon t he
unpai d bal ance until paid."” Nowhere in the docunent do the borrowers
prom se to pay anyt hi ng ot her than princi pal andinterest. Even on default,
no penalties or other charges are nentioned.

The f our - page docunent entitled "Mrtgage" i s on HUD For m92131M

1 (2-85Ed.). The possibly relevant provisions areidentifiedhere. The



openi ng par agr aph states that i n consi derati on of the $52, 834. 00 "and f or
t he purpose of securing the repaynment of said sum wth interest as
herei nafter provi ded, and t he performance of the covenants hereinafter
cont ai ned" the Debtors nortgage their hone to the | ender. The second page
expounds on the obligationas follows: "if the Mortgagor shall pay the
principal and all interest as providedin acertain promssory note executed
by sai d Mort gagor to sai d Mort gagee of even date herewi th and shal |l pay al |
ot her suns hereinafter provided for, and shall well and truly keep and
performal |l of the covenants herein contained, thenthis nortgage andthe
aforesaid note shall be null and void . . . ."

The first |isted covenant was to repay the "$52,834.00 with
i nterest fromdate at the rate of 10%per annumon t he unpai d bal ance unti |
paid." The third covenant obligatedthe Debtors to pay escrowpaynents for
taxes and i nsurance. It specifically allocated the aggregate nonthly
paynment first, to property taxes and i nsurance; second, to pay i nterest
accrued on the principal balance; third, toanortize principal; and fourth,
"l ate charges"” whicharelimtedto "4¢ for each dol | ar of each paynent nore
than 15 daysinarrears.” Inthe event of a default, the eighth covenant
requires the Debtors to pay for the cost to the Mortgagee of obtaining
"abstracts of title andthe tax histories of said property” and permtsthe
| ender to "pay therefor such sunms as it nay deemto be necessary." The
| enders "shall be the sole judge of the anpbunt necessary to be paid

t herefore.” The ninth covenant says that the Debtors "will pay to the



Mort gagee forthwi t h t he amount s of all sums of noney whi ch t he Mort gagee
shal | pay or expend pursuant to the provisions, or any of them hereinbefore
cont ai ned, together withinterest, upon each of sai d anounts until paid from
the ti me of the paynment thereof at therate set forthinthe note secured
her eby and such paynents shall be afurther lienonthe property under this
nortgage."” Inthe event of the Debtors' default, the 13th covenant gives
t he nort gagee t he power to sell the property "pursuant tothe statutein
such case made and provi ded, and out of the proceeds of suchsaletoretain
t he nmoni es due under the terns of this nortgage, the costs and char ges of

such sale and also the attorneys' fee provided by statute . . . ."

(Enphasi s added). Finally, at the bottomof the first page of t he docunent,
bel owthe solid black |ine separatingthe substantive terns fromin-house
of ficial notations such as the governnment form nunbers, appears the
follow nglegend: "This formis usedinconnectionw th nortgages i nsured
under the one-to-four-fam |y prograns of the Nati onal Housi ng Act whi ch
requi re a One-Ti ne Mortgage | nsurance Prem umpaynent (includi ng sections
203(b) and (i)) in accordance with the regul ations for those prograns.
The only referenceto attorney feesisinthe 13th covenant, and
that expresslylimts the Debtors' obligationto pay feesintwo respects.
First, it referstoanunidentifiedstatute which provides for sal es by
nor t gagees of nortgaged prem ses. The Bank i dentified no applicabl e federal
statuteandit isfairly certainthat the only statute avail abl e for such

arenedy is acreature of statelaw, it is codifiedas Chapter 31 of the



Revi sed Judi cature Act of 1961 (RJA). Mch. Conp. Laws 8600. 3201, et. seq.?
Infact, the Bank admtted that it commenced forecl osure proceedi ngs agai nst
t he Debtors' hone pursuant to this statute on Decenber 28, 1989 and
di sconti nued themwhen it received notice of the Debtors' Chapter 13
petition. Chapter 24 of the RIA entitled "Costs," includes a section which
states, in pertinent part, as follows:

(2) where an attorney is enployed to forecl ose a

nort gage by advertisenent, an attorney's fee, not to

exceed any amount whi ch may be provided for inthe

nort gage, may be i ncl uded as a part of the expenses in

t he amount bid upon such sale for principal and

interest due thereon in the follow ng anounts:

(a) for all sunms of $1, 000 or | ess, $25. 00.

(b) for all suns over $1,000, but | ess than
$5, 000, $50. 00.

(c) for all suns of $5,000 or nore, $75. 00.

But i f paynent i s made after forecl osure proceedi ngs

ar e conmenced and before sal e i s nade, only one-hal f

of such attorney's fees shall be all owed. Both the

principal and the interest due thereon shall be

included inthe sumon which the attorney's feeis

conput ed.
M ch. Conp. Laws 8600. 2431. Therefore, even assum ng t he forecl osure had
been conpl et ed before the Debtors filed their petitionfor relief, the
maxi numattorney fee the Bank woul d be all owed to retain fromthe proceeds

of sale under state law is $75.00.

°The Act is entitled "Foreclosure of Mrtgages by
Advertisenent,"” which is a remedy separate from judici al
foreclosures, which is codified in a different chapter of the RIJA.
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Second, the covenant itself does not obligate the Debtors to pay
attorney's feestothe Bank; it nerely says that fromthe proceeds of a
forecl osure sal e, the Bank nay retai n an amount (limted by statelawto
$75.00) toward its attorney fees. Since the foreclosure sale never

occurred, there are no proceeds fromwhi ch t he Bank nmay retai n such f ees.

The Bank argues t hat t he ei ght h and ni nth covenants establish a
contractual right toattorney's fees. Thisis clearly incorrect. The
ei ght h covenant gi ves the Bank the ri ght to charge the Debtors for t he cost
of obtaining abstracts of title and tax histories. Although the covenant
provi des t hat t he Bank "may pay t herefor such suns as it nmay deemt o be
necessary, and . . . shall be the sol e judge of the anbunt necessary to be

paid therefor,” the nmere obtaining of such records requires no | egal
expertise. |f the Bank had wanted to charge for an attorney' s tinein
interpreting such records and rendering an opi niontherefrom it could
easily have provided such. This it clearly did not do.3

The ni nt h covenant obl i gates the Debtors to pay t he Bank "al |

suns of nmoney which the Mortgagee shall pay or expend pursuant to the

provi sions, or any of them herei nbefore contai ned, together withinterest

." (Enphasi s added). As has been seen, nothing containedinthe

SAl t hough we find nothing ambi guous about this paragraph,
"[a] mbiguities must be resolved against the party drawi ng the
contract,” in this case, the Bank. Ben T. Young Co. v. Lafayette
East Co., 56 Mch. App. 54, 57 (1974), citing Mchigan Chandelier Co.

v. Morse, 297 Mch. 41, 46 (1941).
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nortgage prior tothe ninth covenant, (or for that matter subsequent thereto
either) obligatedthe Debtors to pay the Bank's attorney fees. W concl ude
t herefore that the agreenment does not expressly provide for the Bank's
attorney fees.

Finally, the Bank argues t hat t he Mort gage Not e and Mort gage
impliedyincorporate all of the regul ati ons under the National Housi ng Act,
12 U S.C 81701 et. seq., and that those regul ati ons apply "notw t hst andi ng
state lawto the contrary."” Page 7 of Bank's brief. The Bank baldly
states, without authority to support it: "The 'agreenent' in an FHA
nort gage i s broader than t he wordi ng of any si ngl e docunent." Page 3 of
Bank's brief. W do not think so.

It is acomonpl ace that when construing acontract "[i]f the
| anguage used by the parties is plain, conplete and unanbi guous, the
i ntention of the parties nust be gat hered fromthat | anguage, and fromt hat
| anguage alone . . . ." 17 AmJur2d Contracts 8245, page 634; M chi gan

Chandel ier Co. v. Morse, 297 Mch. 41, 49 (1941); Taggart v. United States,

880 F.2d 867 (6th Gr. 1989). Here, nothinginthe contract even hints that
federal regulations are "incorporated” into the contract. Since the
| anguage used by the parties is plain, conpl ete and unanbi guous, we are
precluded fromreadingintoit suchincorporationnotions. Therefore, we
concl ude that federal regul ati ons are not i ncorporatedintothe Mrtgage
Note or the Mortgage in question.

Mor eover, even were we to find that the regul ati ons were sonehow



rel evant, they do not conpel the result the Bank espouses. The Bank's
reliance on 8203.552 is m splaced. That regul ati onreads in pertinent part,
as follows:

(a) The nortgagee may coll ect reasonable and
customary fees and charges fromt he nortgagor after
i nsurance endorsenent only as foll ows:

(9) Attorney's and trustee's fees and expenses
actual l'y incurred (includingthe cost of appraisals
pursuant to 8203.368(e) and cost of advertising
pur suant to 8203. 368(h) when a case has been referred
for foreclosureinaccordance with the provisions of
this part after a firmdecision to foreclose if
foreclosure is not conpleted because of a
rei nst at enent of the account. (No attorney's fee may
be charged for the services of the nortgagee's or
servicer's staff attorney or for the services of a
col l ection attorney ot her than the attorney handling
the forecl osure.)

(12) Such ot her reasonabl e and cust omary char ges as
may be aut hori zed by the Secretary. (This shall not
include: (i) Charges for servicingactivities of the
nortgagee or servicer; (ii) fees charged by
i ndependent tax servi cer organi zati ons whi ch contract
to furnish data and i nformati on necessary for the
paynment of property taxes; (iii) "satisfaction",
"termnation", or "reconveyance" fees when a nortgage
ispaidinfull (other than as provided i n paragraph
(a)(1l) of this section), or (iv) the fee for
recordation of a satisfaction of the nortgage in
states where recordationis theresponsibility of the
nort gagee.)

(13) VWhere permtted by the security instrunment,
attorney's fees and expenses actually incurredinthe
def ense of any suit or | egal proceedi ng whereinthe
nmor t gagee shall be nade a party thereto by reason of



t he nortgage; (No attorney's fee nay be charged for
t he services of the nortgagee's or servicer's staff
attorney.)

(b) "Reasonabl e and cust ormary" fees nmust be predi cat ed

upon t he actual cost of the work performed including

out - of - pocket expenses. Directors of HUD Area and

I nsuring O fices are aut hori zed to establ i sh maxi num

f ees and char ges whi ch are reasonabl e and customary in

their areas. Except as providedinthis party, no fee

or charge shall be based on a percent age of either the

fact anmount of the nortgage or the unpaid princi pal

bal ance due on the nortgage.
It isquite apparent that this regulation gives the nortgageetheright to
col |l ect such fees that are "customary” inthe rel evant geographic area. In
M chi gan, the | egi sl ature has fi xed the "custoni at $75.00 after a conpl eted
forecl osure and hal f that anmount when t he forecl osure i s aborted by paynent.
The Debt ors here have t he benefit of the autonmatic stay which prevents the
forecl osure sal e fromoccurring, and all ows themto cure the default, to
deaccel erate t he i ndebt edness, and to rei nstate the nortgage to a non-

default status. Inre 3 enn, 760 F. 2d 1428 (6th Cir. 1985). Their plan

proposes to do this.

The Aneri can Rul e of attorney fees provi des that each party bears
its own attorney fees unl ess an agreenent or a statute provi des ot herw se.

See general ly Al yesca Pi peline Service Co. v. WI derness Society, 421 U. S.

240 (1975). Mch. Conp. Laws 8600.2431 is a statute which provides
ot herwi se. But for that statute, if the parties' agreenent di d not provide

t hat t he nort gagor pay the nortgagee's attorney's fees, there woul d be no

10



| egal basis for a nortgagee to charge attorney's fees. Thus, if the statute
does not cover the circunstances here--forecl osure commenced, but aborted
due to rei nstatenent short of full payment--thenthereis nostatutory right
by the nortgagee to attorney's fees. Therefore, although the Debtors’
payment of the anpunt in arrears and rei nstatenment of the nortgage to
current status may not be the functional equival ent of "payment" for
pur poses of 82431 of the RJA, the Bank can clai meither the $75.00 fee
allowed for a conpleted foreclosure, or nothing at all.

The Bank seens to argue that this regul ation al |l ows t he nort gagee
to collect such attorney fees even though the actual agreenent of the
partiesis silent astosuchfeesandis silent astoincorporation of the
regul ati ons. 1n essence, the Bank argues preenption. However, when
Congress i ntended t he Nati onal Housi ng Act to preenpt state law, it knew how
tosay so. In12 U S.C. 81715(u)(5), Congress provided that the interest
rate t o be charged upon t enpor ary nort gage assi st ance paynents woul d be a
rate establishedin aseparate federal statute. Wthrespect tothisrate,
Congress stated: "theinterest rate to be charged shall be det erm ned when
t he Secretary approves assi stance under thi s subsection. Such charges shal |
be payabl e notwi t hst andi ng any provi si on of any state constitution or | aw
or local lawwhichlimts the rate of interest on | oans or advances of
credit."” Congress or the FHA coul d have easily specified such preenption
withregardto attorney fees. Instead, theregulationspecificallyrefers

tocustomary rates of attorney fees. As we have seen, in M chigan, the
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customary limt on such fees is $75.00.

The regul ation al so specifies that the "D rectors of HUD Area and
I nsuring O fices are aut hori zed t o establ i shmaxi numfees and char ges whi ch
are reasonabl e and customary in their areas.” 24 C.F.R 203.552(b).
(Enphasi s added). The regul ati on does not authori ze these officials tofix
m ni mrumattorney fees nor to fix themabove statelaw. It authorizes them
to fix the maxi mum which termis nodified by the phrase "which are

reasonabl e andcustomary intheir areas." (Enphasis added). Thus, the

of ficials are not authorizedto fix attorney fees higher than state | aws
permit. In our view, the regulation nerely authorizes the | ender to
negoti ate the i nclusion of a provision for attorney's feesintotheir
agreenent with the borrower, and not to mandate it.

Finally, the argunent that the regul ati on preenpts and i ndeed
super sedes t he express contract of the parties is neither reasonabl e nor
fair. If the Bank' s theory were correct, then, awitten contract between
a borrower and an FHA i nsured | ender which limted attorney fees to $1. 00,
| et's say, coul d be superseded by t he regul ati on upon a show ng by t he
| ender that $1.00 is bel owthe "reasonabl e and customary fees." It is our
opi nionthat the contract the parti es nade control s in such circunstances.
We thereforethinkit controls here as well and concl ude t hat t he agr eenent
of the parties does not inpliedlyincorporate the federal regulationin
guestion. Accordingly, we conclude that the agreenent of the parti es does

not permt the inposition of attorney's fees except in the case of a
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forecl osure. In this case, the foreclosure was comrenced but was
i nterrupted by "paynent" and therefore, the Bankislimtedto $37.50 for
attorney fees.

For all of the reasons stated, the Debtors' objectiontothe
cl ai mof Uni on Federal Savi ngs Bank i s sust ai ned except that $37.50 wi I | be
al | owed toward t he Bank's attorney fees. Aseparate order will be entered

forthw th.

Dat ed: Novenber _ , 1990.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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